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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC17-00746 
CASE NAME: SHAHAN VS. SAFEWAY 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY SAFEWAY INC. 
* TENTATIVE RULING: * 
 

The court grants Safeway’s motion to strike as to all five items specified, without leave to 
amend. 

 
A complaint is supposed to contain only a concise statement of the facts constituting the 

cause of action.  (CCP § 425.10 (a)(1).)  The cause of action here is for personal injuries 
suffered by plaintiff in three falls while at the Safeway store:  an initial fall in the Produce 
Department; a second fall while by the checkout stand; and a third fall when a Safeway 
employee that responded to the second fall left plaintiff’s presence without taking precautions to 
ensure plaintiff did not fall again. 
 

Plaintiff’s cause of action is not for damages for spoliation of evidence.  California does 
not allow a cause of action for either intentional or negligent spoliation of evidence.  (See 
Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1, 8-12 (child injured during 
birth alleged that defendant hospital intentionally destroyed evidence relevant to his malpractice 
action against the hospital); Farmers Ins. Exchange v. Superior Court (2000) 79 Cal.App.4th 
1400, 1401-1402 (plaintiff alleged his insurer negligently lost tire that caused the accident).)  
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Plaintiff’s remedy, if any, for spoliation is evidentiary or other sanctions within her original 
lawsuit.  (Cedars, supra.)     
 
 Accordingly, the only allegations that are relevant in plaintiff’s complaint for personal 
injury are the facts that show Safeway owed her a duty of care to keep its floor safe or to act 
reasonably to protect her from further injury after her initial fall; breach of those duties; 
causation; and damages. 

 
Plaintiff is under the misimpression that whether a court gives an instruction for willful 

suppression of evidence or related doctrines (see CACI 203-205) is dictated by the allegations 
of her pleading.  That is not the case.  A court permits an instruction regarding willful 
suppression of evidence based upon the evidence presented at the trial.  That evidence is 
developed through discovery.  (See, e.g., Karlsson v. Ford Motor Co. (2006) 140 Cal.App.4th 
1202 (trial court properly instructed the jury, as a discovery sanction, that the manufacturer had 
attempted to conceal evidence from being used at trial and that the jury could consider that fact 
in determining what inferences to draw from the evidence as it related to a technical feasibility 
issue, based on Evid. C. § 413.)) 

 
Plaintiff does not need the challenged allegations in her complaint to obtain discovery on 

at least some of the facts she has alleged.  The allowable discovery in a lawsuit extends to 
anything relevant to the subject matter of the action.  (Norton v. Superior Court (1994) 24 
Cal.App.4th 1750, 1759-1761 (while a settlement might be inadmissible under the collateral 
source rule, it could be discoverable because it might be used at trial for some other purpose or 
might lead to the discovery of admissible evidence).)   

 
Here the subject matter includes plaintiff’s three alleged falls and Safeway’s factual 

defenses to those falls, including whether there actually were three falls or only the two that 
occurred by the checkout stand, and whether Safeway’s videotape and other evidence in 
support of its factual defenses is, itself, credible and factual.  With or without the challenged 
allegations in her complaint, plaintiff would appear to be free to explore in discovery her theory 
that no videotape of her in the Produce Department was preserved or produced because of 
some malicious corporate policy, rather than because she did not fall there.  In saying this, the 
court is not making an advance ruling on any motion to compel such discovery or for a 
protective order to limit such discovery. 
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 2.  TIME:  9:00   CASE#: MSC17-00746 
CASE NAME: SHAHAN VS. SAFEWAY 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY NADINE SHAHAN 
* TENTATIVE RULING: * 

 
Plaintiff’s Motion for Leave to File a First Amended Complaint is denied.   
 
Plaintiff seeks to amend only to add a request for punitive damages to her complaint.  

But the court has just stricken the underlying allegations on which plaintiff would base that 
request for relief.  In addition, the basis for the request for punitive damages is that Safeway 
covered up or destroyed evidence of its negligence.  However, punitive damages may be 
awarded for despicable conduct that is tortious.  (CCP § 3294 (a) (punitive damages may be 
sought “In an action for the breach of an obligation not arising from contract.” i.e., for committing 
a tort; see also Mock v. Michigan Millers Mutual Ins. Co. (1992) 4 Cal.App.4th 306, 328) 
(“Something more than the mere commission of a tort” is required for punitive damages; 
therefore, at the very least such damages must be based on a tort).)  As explained in the ruling 
on Safeway’s motion to strike, a defendant’s willful suppression or destruction of evidence of his 
liability is not tortious, only sanctionable.  The sanctions do not include punitive damages.   
 

Plaintiff’s Memorandum of Points and Authorities consists largely of a complaint that 
Safeway did not produce enough witnesses in response to a request for the deposition of its 
person most knowledgeable, and that Safeway cannot prove that its sweep log reflects 
sweeping that was actually done.  The sweep log indicates that a sweep was performed in the 
Produce Department at 12:49 p.m. by Max Baker and at 13:41 p.m. by Jamie Martin.  Plaintiff 
does not state that she has noticed the deposition of either of these employees, rather than 
hoping they would be produced under the notice of deposition of the person most qualified.  
Plaintiff has a similar complaint about the Incident Report, which appears to have been created 
by Jennifer Zeelen, whereas the person produced for the person most qualified deposition was 
Vanessa Vironchi.  In any event, all of this pertains to a discovery motion or an instruction on 
willful suppression of evidence.  Plaintiff has not cited legal authority that such after-the-fact 
conduct supports a claim for punitive damages in the State of California. 

 
Plaintiff cites Civil Code section 846.  That section is inapplicable.  Section 846 contains 

an exception to duty, not a statement of duty.  (See CC § 846 (a), (e).)  The exception is for 
persons entering property for a recreational use.  That is not why plaintiff was at Safeway.   

 
Plaintiff has not pleaded facts that would make this case analogous to Bankhead v. 

Arvinmeritor, Inc.  (2012) 205 Cal.App.4th 68, 73.  There, evidence was presented of the 
defendant’s “prolonged failure to take adequate measures to protect people who worked with its 
[asbestos-containing] products against a known hazard to their health and safety.”  The 
complaint here does not affirmatively and unequivocally allege that Safeway knew before the 
alleged fall in the Produce Department that a dangerous substance was on the floor and 
deliberately ignored it.  Stripped of all the language regarding the alleged corporate policy of 
suppressing evidence favorable to fall victims, the complaint here only generically alleges that 
Safeway “failed/refused to remove” a dangerous substance on the floor of the Produce 
Department.”   (See Ex. 1 to Chen Decl., p. 6.)  That is insufficient to support a claim for punitive 
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damages.  ((See G. D. Searle & Co. v. Sup. Ct. (1975) 49 Cal. App. 3d 22, 29; Grieves v. 
Superior Court (1984) 157 Cal.App.3d 159, 166; cf. Nolin v. National Convenience Stores, Inc. 
(1979) 95 Cal.App.3d 279 (a rare fall case in which punitive damages were allowed, based on 
knowledge of the specific dangerous condition before the fall.)    

 
The court grants plaintiff’s request for judicial notice.  It takes judicial notice of the 

existence and contents of the documents attached to the request.  Exhibit 3 makes clear the 
primary basis for the request for punitive damages in the Oregon case was that Safeway was 
aware of a spill before the plaintiff’s accident occurred, but did not correct the condition or warn 
of it.  (See Ex. 3, p. 7.)  Plaintiff has not pleaded any similar facts here  Further, she has not 
provided any Memorandum of Points and Authorities by Safeway’s attorney in the Oregon case 
in opposition to the motion or any legal authority from Oregon about the standards for allowing 
punitive damages in that state.  Whatever the law may be in Oregon, the facts that plaintiff 
seeks to plead in the instant case are insufficient to support an award of punitive damages.   
 

The court has the discretion to deny a motion for leave to amend if the amendment is not 
legally viable and herein exercises that discretion.  (See Huff v. Wilkins (2006) 138 Cal.App.4th 
732, 746.)   
 

  

 3.  TIME:  9:00   CASE#: MSC20-01346 
CASE NAME: REED VS. AGILITI HEALTH 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY AGILITI HEALTH INC. 
* TENTATIVE RULING: * 
 
The hearing is continued to December 13, 2021, at 9:00 a.m., in Department 36.  The purpose 
of the continuance is to allow both pending discovery motions to be heard on the same date. 
 

  

 4.  TIME:  9:00   CASE#: MSL19-01602 
CASE NAME: PORTFOLIO VS. SURNEY 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
  On August 11, 2021 Plaintiff filed a Motion for an Order Deeming Admissions Admitted. 
Based on the facts stated below, the motion is granted. The court will sign the proposed order 
granting the motion. 
  
 Defendant opposes the motion and asserts that the case was dismissed on December 1, 
2020 for Plaintiff’s failure to appear and to prosecute.  On December 1, 2020, Plaintiff failed to 
appear and the Court issued an Order to Show Cause why the case should not be dismissed 
and set the next court date for December 22.  On December 22, 2020, Plaintiff appeared and 
was sanctioned for the Failure to Appear.  However, the case was not dismissed.  
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 Defendant further asserts that he never received the discovery requests.  However, 
Plaintiff attached as exhibits to its Motion for an Order Deeming Admissions a valid proof of 
service for U.S. Mail to Mr. Surney’s address of record.  Moreover, attached as Exhibit B is a 
letter mailed on July 1, 2021 requesting Defendant to meet and confer over his failure to provide 
responses to the Requests for Admissions. 
 
 Plaintiff propounded Requests for Admissions, Set One on Defendant on or about 
December 11, 2020.  As noted above, an additional letter was sent to the Defendant on July 1, 
2021 seeking to resolve the discovery problem informally.  Despite these efforts, no response 
was received and the motion was filed on August 11, 2021.  Defendant has failed to timely 
respond and, therefore, requested admissions 1-9 are hereby deemed admitted and all 
objections are waived to these requests.  

  

 5.  TIME:  9:00   CASE#: MSL19-07974 
CASE NAME: CAPITAL ONE VS. BROWN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  In March 2020, the parties reached a 
settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the settlement sum of $8,900.00.  After making 
a number of payments, the Defendant stopped making payments.  The balance now due is the 
principal sum of $8,162.75 plus court costs of $865.00, for a total of $9,027.75. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$9,027.75. 
 

  

 6.  TIME:  9:00   CASE#: MSL20-01857 
CASE NAME: AMERICAN EXPRESS VS. YOUNG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
 
  “[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
showing there is no defense to a cause of action. (Code Civ. Proc., § 437c, subd. (a).) That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’ (Code Civ. Proc., § 437c, subd. (p)(1).) If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
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 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its common count claims. 
 
 “An account stated is an agreement, based on prior transactions between the parties, 
that the items of an account are true and that the balance struck is due and owing. [Citation.] 
…When a statement is rendered to a debtor and no reply is made in a reasonable time, the law 
implies an agreement that the account is correct as rendered. [Citation.]” (Maggio, Inc. v. Neal 
(1987) 196 Cal.App.3d 745, 752-753.) A claim for an account stated requires (1) that Defendant 
owed Plaintiff money from a previous financial transaction(s); (2) that Plaintiff and Defendant, by 
words or conduct, agreed that the amount stated in the account was the correct amount owed to 
Plaintiff; (3) that Defendant, by words or conduct, promised to pay the stated amount to Plaintiff; 
(4) that Defendant has not paid Plaintiff all of the amount owed under this account; and (5) the 
amount of money Defendant owes Plaintiff. (California Civil Jury Instructions No. 373; Trafton v. 
Youngblood (1968) 69 Cal.2d 17, 25.) 
  
 “Actions on accounts stated frequently arise from a series of transactions which also 
constitute an open book account.” (Maggio, Inc., supra, 196 Cal.App.3d 745, 753.) A claim for 
an open book account requires (1) that Plaintiff and Defendant had a financial transaction; (2) 
that Plaintiff kept an account of the debits and credits involved in the transaction; (3) that 
Defendant owes Plaintiff money on the account; and (4) the amount of money that Defendant 
owes Plaintiff. (California Civil Jury Instructions No. 372; Code of Civil Procedure § 337a.)  
 
 The evidence is undisputed that an open book account was established between Plaintiff 
and Defendant.  Therefore, there is no triable issue as to Plaintiff’s causes of action for the 
common counts.   
 
 Moreover, there is undisputed evidence of an agreement between Defendant and the 
Plaintiff for use of the credit card.  This agreement constituted a contract between the parties.  
The card balance which remains due and owing is $3,792.21.  Defendant’s failure to pay this 
amount was a material breach of the contract.  Therefore, the unopposed motion for summary 
judgment is granted.  The court will sign the judgement prepared by Plaintiff for the principal 
sum of $3,792.21, court costs of $884.00 for a total judgment of $4,676.21. 
 

  

 7.  TIME:  9:00   CASE#: MSL20-01857 
CASE NAME: AMERICAN EXPRESS VS. YOUNG 
HEARING ON OSC RE: WHY COURT SHOULD NOT STRIKE DEFENDANT’S ANSWER 
FOR FAILURE TO APPEAR 10/14/21 & DEFEND CASE 
* TENTATIVE RULING: * 
 
Parties ordered to appear. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   12/06/21 

 
 

- 7 - 

 8.  TIME:  9:00   CASE#: MSL20-03951 
CASE NAME: PORTFOLIO RECOVERY VS. HULEN 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY LARRY HULEN 
* TENTATIVE RULING: * 
 
This unopposed motion to set aside default judgment is granted for the reasons cited in the 
moving papers.  Civ. Proc. 473(b). 

  

 9.  TIME:  9:00   CASE#: MSL20-05293 
CASE NAME: SCM SPECIAL FUND VS. HUNDLEY 
HEARING ON PETITION TO COMPEL ARBITRATION OF ALL DISPUTES 
FILED BY SCM SPECIAL FUND 3, LP 
* TENTATIVE RULING: * 
 
 Before the Court is a petition to compel arbitration and to stay the action filed by Plaintiff 
SCM Special Fund 3, LP (“SCM”).   
Factual Background 
 
 Defendant Joe Rickey Hundley entered into a written agreement with Defendant to sell 
certain shares of SCM Special Fund.  The agreement included a clause to submit to binding 
arbitration any dispute or claim arising out of or related to the Agreement to sell shares. 
 
Procedure and Burden of Proof on Motion to Compel Arbitration 
 
 "A petition to compel arbitration should be granted if the court determines that an 
agreement to arbitrate the controversy exists. (Code Civ. Proc., § 1281.2.) The threshold issue 
of whether a valid and enforceable agreement to arbitrate exists is determined under California 
law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 
413 ("Rosenthal"); Code Civ. Proc. §§ 1281.2, 1290.2.)  
 
 The moving parties bear the burden of proving the existence of the arbitration agreement 
by a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413; Alvarez v. Altamed 
Health Services Corp. (2021) 60 Cal.App.5th 572, 580.) Once the existence of an arbitration 
agreement is established, the burden is on the party opposing arbitration to prove its defense. 
(Alvarez v. Altamed Health Services Corp., supra, 60 Cal.App.5th at 580.) If a written arbitration 
agreement exists, it will be enforced unless there are grounds for its revocation. (OTO, L.L.C. v. 
Kho (2019) 8 Cal.5th 111, 125 ("OTO"); Code Civ. Proc. § 1281.) 
 
 No opposition to the petition to compel arbitration was received.  For the reasons set 
forth in the moving papers, the motion is granted, and the action is stayed pending completion of 
the arbitration. 
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10.  TIME:  9:00   CASE#: MSL20-06032 
CASE NAME: CALHOUN VS. RAINBOW HOUSING 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY RELIANT - EAST BAY, LP, et al. 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to strike certain portions of the First Amended Complaint is 
granted for the reasons cited in the moving papers. 

  

11.  TIME:  9:00   CASE#: MSL20-06032 
CASE NAME: CALHOUN VS. RAINBOW HOUSING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RELIANT - EAST BAY, LP, et al. 
* TENTATIVE RULING: * 
 
Defendant’s unopposed demurrer is sustained in its entirety with leave to amend.  Plaintiff has 
thirty days from service of the Court’s order to file and serve a Second Amended Complaint. 

  

12.  TIME:  9:00   CASE#: MSL21-01938 
CASE NAME: MIDLAND VS. FAJARDO 
HEARING ON DEMURRER 
FILED BY MARIE R. FAJADO 
* TENTATIVE RULING: * 
 
The demurrer is dropped from calendar for failure to provide proof of service. 

  

13.  TIME:  9:00   CASE#: MSN21-1556 
CASE NAME: CITY OF CONCORD VS. SABIN 
HEARING ON MOTION FOR APPOINTMENT OF RECEIVER  (H&S Code 17980.7) 
FILED BY CITY OF CONCORD 
* TENTATIVE RULING: * 
 
Pursuant to parties’ stipulation (filed December 1, 2021), this matter is continued to February 14, 
2022 at 9:00 a.m. in Department 9. 
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14.  TIME: 10:00   CASE#: MSL18-03675 
CASE NAME: CAVALRY SPV VS BERRIS 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

  

15.  TIME: 10:00   CASE#: MSL19-08759 
CASE NAME: AMERICAN EXPRESS VS. HEARD 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

  

16.  TIME: 10:00   CASE#: MSL20-02649 
CASE NAME: DISCOVER BANK VS. JUDAN 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

  

17.  TIME: 10:00   CASE#: MSL20-03439 
CASE NAME: UNITED FINANCIAL VS. ARMENDARIZ 
COURT TRIAL - (2 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

18.  TIME: 10:00   CASE#: MSL20-05610 
CASE NAME: CITIBANK VS. CONTI 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

 

 


